
Edwin Kcssler
1510 Rosemont Drive

Norman, Oklahoma 73072
Voice phone - 405-360-2194, fax phone - 405-360-32

E-mail - kcss3(ifoiwbell net

March 11, 2009

Hon Anne K Quinlan, Acting Secretary
Suiface Transportation Board By overnight FEDEX
395 E Street S W O £ 7
Washington, D C 20423-0001 *

Re STB Docket No FD-35206
Dear Acting Secretary Quinlan,

Enclosed for filing and consideration are originals and ten copies of my Motion to
Stnkc, Petition for Injunctive Relief, and Response to Reply of BNSF Railway
Company to my earlier Petition for Injunclive Relief

Service upon Karl Moiell has been effected as noted in the Certificates of Service

If there are any questions concerning these documents or if I can be of assistance
otherwise, please don't hesitate to get in touch with me

Thank you

Smcciely,

cc Kail Morell
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35206

PART 1117

PETITION FOR 1N.IUNCT1VE RELIEF

Otftoe91BB—
partol

RESPO1SSE OF EDWIN KESSLERTO

RriPLY OF BNSF RAILWAY COMPANY TO

KESSLER'S PETITION TOR INJUNCTIVE RELIEF

1 49 CFR 1104 13 (c) states "A reply to a reply is not permitted " This Response of Edwin

Kesslcr ("Kessler"), may constitute a prohibited "reply to a reply "

2 Occasionally, the Surface Transportation Board ("STB") has accepted a '"reply to a reply."

particularly when the "reply to a reply" would provide the STB with a more complete record

3 Kesslcr asks that the STB accept this Response in order to provide the STB with a more

accurate, more complete record

4 The BNSF Railway Company has been attempting to abandon that portion of the

Chickasha Line that lies between MP 539 96 and MP 542 91 for more than 4 years BNSF has

provided the STB with 'false and misleading information ' In the SI B's June 5, 2008 decision in

BNSf Railway Company - Abandonment Exemption - In Oklahoma County, OA", STB Docket

No AB-6 (Sub-No 430X) ("Abandonment Exemption"), the STB rejected BNSF's

Abandonment Exemption and declared BNSl"s Abandonment Exemption 10 be void ab initto,

since from BNSF's own documents, it was clear that BNSF had provided the STB with material

false and misleading information.

5 BNSf has continued to make material misrepresentations to the S'l B



A Ms Susan Odom declared BNSF had not removed the Shields Spur turnout, when a

photograph submitted to the SI B by BNSF, clearly showed the turnout had been

removed.

B On page 12 ot'BNSF's August 25, 2008 Amendment to Petition for Declaratory

Order, filed ir. HNSF Railway Com/wny - Pennon for Deckuaiory Older. S"l B

Finance Docket No 35164, BNSF acknowledged that a signal mast had been elected

in the middle of where the Chickasha tracks had been near MP 542 (at Agnew

Avenue), then declared "The signal is not a pcimanent structure and can be readily

relocated and the missing track can easily be replaced "

C On p 4 of BN'SF's April 8, 2008 Reply to Kessler's, Motion for Cease and Desist

Order, filed in Abandonment Exemption, BNSF made the following representations to

the Board

"I BNSF acknowledges track was removed on January 25, 2008 and BNSI-" is prepared
to reconstruct such track if BNSF is not permitted to consummate abandonment of the
Line

2 Pursuant to the continuing construction activities in the area, small areas of track
have been lemoved by unauthorized parties without BNSF's knowledge or
authorization

3 After being made aware of the acm ny described in 2 above. BNSF made concerted
efforts lo ensure there would be no other permanent track removal without BNSF
authorization

4 Any rail that has been or will be removed as a result of ongoing consti action in the
vicinity can and wi l l be replaced by BN'SF it'BNSh is not permitted to consummate
abandonment of the Line "

D In the S1 B's June 5. 2008 decision in Abandonment exemption, the STB declared

BNSF's Abandonment Exemption lo be void ab iinna, thereby denying BNSF

authority to abandon the Line Even though BNSF was denied authority to abandon

the Line, it still has made no effort to replace "any rail that has been or will be

removed as a result of ongoing construction in the vicinity "

6 And now, in BNSF's Reply to Kessler's Petition tor Injunction, BNSF has falsely stated

Kessler's "waybill was fraudulent/' Reply at 3. S, 10, falsely stated "Boaidman is refusing to



accept the shipment.' Replv ai 12. talseK stated "the signatmes on the arlirmaiions \\ere forged

b\ Riffin," Replv at 3, 7, falselv, slated "the shipment cannot be delivered as consigned,"' Replv at

12, talseK suited kesslei's locomotive' is not unique," Repl\ at l.i, falsely Mated ihat ihe harm

Kcssler has sutTeied "is sclf-mllictcd," Reply at 14. falsely stated thai Kessler docs not have title

to the locomotive. Reply al 3, 7. 12. and false!) stated that the [-40 highway traversing

Oklahoma Citv "poses an imminent and serious safet) ha?ard for the uavelmg public. Reply at 6

I I I t TRUTH

7 Kessler has a strong desire lo preserve rail service I or the past len vears. Kessler has

been uying to preserve that portion of the Chickasha Line that lies between Ml* 539 Qfi and Ml*

542 ^1 Ibi continued rail service I lis desne to preserve tai l seivice is so strong, he filed an offer

of financial assistance rOI-A") to purchase the portion of the Chickasha I me that BNSF desired

to abandon When BNSI 's Abandonmcni Exemption was dcclaied to be void ah nuno because it

contained false and misleading statements. Kesslei "s OFA offer was tendered moot

& BNSF has represented that sometime in the ncai fuluie, it will file another abandonment

exemption to abandon that portion of ihe Chickasha Line that lies between MP M1 69 -/- and

YIP 542 91 When that occurs. Kcssler mlends to file another OFA to purchase that portion of

the Chickasha Line ' Kessler knows that when he acquires lhai portion of the Chickasha I me, he

will need a locomotive Kessler* s movement will be short (about a mile), and his consist will have

onlv a few rail cars at a time Dining the summer of 2UOS, diesel pi ices leached S^ per gallon At

S3 pei gallon fuel clTicienc) becomes exuemelv impoitant The ideal locomotive would weigh

about 50 tons (tractive eflori suffiuent to pull 8 cais 01 so on a 0 *°u grade! Since Kessler" s

move would only be a mile, theie would be no need lo have a locomotive capable of attaining

1 Inn filing b> BNSf- onJuK 15 2uu8 in ihe United Slates District Com I loi the \\cslcin Distnctof
Okhihoma. Case No 5 UX-CV-00358-R. a footnolo on page 1 ^ reads 111 its cniirct) as follows "The Western
Segment of ihe Line docs noi need to be removed for ihe High\\a\ Project and curicntlv seises no cusioiners
In fact, in sctllcniciU negulunions ordcicd b\ this Conn BNSF offered to gi\c ihe \Vcsicrn Segment lu
PLiiiuilT kesslci for Irec an offer turned do\\n bv Kcssler This onlv underscored the fuel thai kcs^lcr has
no re.nl mtercsl in o\\nm» ihe Line in question, and ihcrelorc his claim of being iniured bv BNSF's proposal
10 reino\c portions of the I me is a mere sham" However. Kessler has no documents concerning an oiler of
ihe rail line or sciilcmcni intonations and «ipari from ihc absence urdocuiiieniaiion. no meinorv \\hnlsi.>c\cr
of an> olTer h.i\ ing been miidc



speeds of 40 inph The ideal locomomc \\ould ha\c a much lo\\cr gear ratio than typically found on

or line-haul locomomcs. soihal il \\ouldrcach peak performance / cfficicnc> somewhere around 15-18 mph.
rather than 45 or 60 mphrespccli\cl\ When operated continuousl} at 10- 15 mph. the traction motors in

typical locomoin es o\ erhcnt Due lo the gearing, these locomotives require engines of 900 - 1500

HP. in order to attain top speeds of 45 mph If a locomotive is geaied so that it's lop speed is 20

mph, then it can operate continuously at 10-15 mph without the traction motors overheating The

diesel engine in a locomotive with a top speed of 20 mph, when operated at 15 mph, will be

developing 80% of its peak HP Diesel engines are most efficient (approaching 40% efficiency*1)

when operated at 80-9S % of peak horsepower Diesel engines operated at 20-50% of peak

horsepower, typicallv are only 25°o efficient, and experience accelerated weai Four-t>clc diesel

engines (Cummins / GIZ) typically arc a few percentage points more efficient, and emit fewer

paniculate emissions, than do two-cycle diesel engines (EMD), and use much less lubricating oil

A .iOO HP diescl engine operating at 80% power, would develop 240 HP, more than enough to

pull 8 railcars at 15 mph on a 0 5% grade Since engines stop running without nonce, and since

an immobile train consist presents serious public safety concerns, all consists should be pouered

by either two locomotives, or one locomotive with two engines One locomotive with two

engines reduces capital outlay by 50%. with no loss in reliability So for Kessler's proposed

operation, the ideal locomotive would weigh about 50 tons, \vould have two 150 HP four-cycle

diesel engines, and would be geared for a top speed of 20 mph

Q "I here aie a number of Internet sites that adveitise locomotives foi sale or lease Extremely

rarely (once evciy 10-15 ycais), a 50-ton locomotive with a top operating speed of 20 mph.

powered bv two 150 I IP Cummins diesel engines m good opciatmg condition, is advertised In

2007. Jeremy Fundciburk of Golden, MS advertised on his web site that he had just such a

locomotive foi sale When Kessler became aware of Mr Funderburk's locomotive, it had already

been sold to James Riffin of Tiniomum. MD A telephone conversation with Mr Riffin revealed

that he had purchased the locomotive in anticipation of providing rail service on the Vicksburg

Industrial Lead When Mr Riftin's cllbrts to acquire the Vicksburg Induslnal Lead were

thwarted,' he no longer had an immediate use for his 50-ton locomotive lie indicated that he

" BTL output di\ ided b> BTU input = efficiency
Mr Riffin and Rasmond bnglish had jointK made an offer of financial assistance to purchase the

Vicksburg Induslnal Lead from the Kansas Cit\ Southern RaiK\a\ Compam On Ma\ 20.2UUS Mr
llnyhsh abniptk \\iihdrc\\ hi& offei Sec ///t Kan\a\ Ci/; Vtwrhern Kailnay Cum/wny - Abamftujiu^n/

-1 me in Mii/wii LOIHII\ A/Y. STB Docket No AU-1U3 (Sub-No 21X) Scucd June 1ft 2U08



had made plans to ha\e his 50-ton locomotive mo\cd by rail car lo Maryland B\SI \\as 10

move the locomotive from Wilson, Aikansas to Memphis, '1N CSX was to move the railcar

from Memphis*. IN to Maryland Mr Riflin h.id already prepaid BNSF (on June 12, 2008)

$1,634 52 to move the locomotive fiom Wilson, Arkansas to Memphis, "I N See BNSF's

Exhibit 15 Mr Rifiin had also prepaid CSX for the freight chaiges to move the locomotive

from Memphis. 1N to Maryland After some discussions, Mr Riflin leased his locomotive to

Kesslcr

11 Kessler had a locomotive \ow he needed a place in Oklahoma Cily lo ship the

locomotive lo After conversations with Joseph Merry, General Manager of Boardman, Mr

Merry granted Kessler permission to use BoardmarTs Spur for delivery of Kessler's locomotive

Boaidman's Spur was the ideal place lo send the locomotive, since il was where Kessler

ultimately planned to use the locomotive

12 When Mr Rillin was gelling a rate quote fiom a I3\SF repicscnutive. to move his

locomotive from Wilson. Arkansas to Memphis, TN, he icvealed the load was a locomotive, and

indicated thai he had been unable to find a STIC code for shipping a locomotive on a rail car A

BNSF lepresenlative suggested using S'l 1C code 4021137, which Mr Riflin used

13 The lease agreement between Kessler and Mr Riflin stipulated that Kessler would be

responsible for all transpoitation charges Since Mr Riflin had already prepaid the freight charges

lo ship the locomotive from Wilson, Arkansas to Memphis, TN, there was a desire to use that

prepayment as a ciedit toward the cost to ship the locomotive from Wilson, Arkansas to

Oklahoma City 1 elcphone calls weie made to BNSf representatives After A number of

telephone calls, BNSF agieed to ship the locomotive on a railroad-supplied lailcar. from Wilson

Aikansas to Oklahoma City, Ibi a total of 54,403 00, including fuel surcharge, and further agieed

to credit Mr Rillin's SI.634 52 piepayment lowaid the total cost of 54,403 00 Kesslei sent a

check to Mr Riflin Mr Riffin used a portion of the check to reimbuise himself for his 51,634 52

prepayment, and used a poilion of the check lo obtain a cashier's check in the amount of

$2,708 48, the balance due On August 4, 2008, Mi Riflin sent a second cashier s check in the

amount of 52,768 48 to BNSF's bank in Wood Dale. Illinois Mr Riflin clearly indicated on the

cashier's check that the Remitter was Kessler, not Mr Riflin See BNSF's Exhibit 16

14 Since on June 12, 2008. Mr Riflin had prepaid the taniVto Memphis. TN. BNSF agreed



to ship empty railcar H'l IX 93507 to Wilson. Arkansas On July 17, 2008, Mr Riffin supervised

the loading of Ke&sler's newly-leased locomomc onto railcar HTTX 93507 Two BNSF car

inspectors, inspected the manner in which the locomotive had been secured to railcar HTTX

93507, then gave additional securing instructions A few days later, the two BNSF car inspectors

returned, approved the manner in which the locomotive had been secured, then gave permission

to mo\e railcar HTTX 93507 onto the BNSF interchange track in Wilson, Arkansas

15 On Julv 29, 2008,13NbF gcnciated \ui\bill 60*5761 The waybill indicated the shippei

was Kesslcr, and the consignee was Kesslcr The origin was Wilson, Arkansas The destination

was Boardman's Spin in Oklahoma Cit> BNSF assigned STIC code 4021125 to the movement

(Riffin had used STIC code 4021137, the S"11C code number suggested by a BNS1-

representative ) See BNSF's Exhibit 14

16 On July 29, 2008, a local BNSF tram crew took possession of railcar H'l IX 93507 at

Wilson, Arkansas, and dehveied the railcai to Blytheulle, Arkansas Anothci BNSF train crew

delivered railcar 11ITX 93507 to Memphis, TN, wheie railcar HTTX 93507 was placed into a

BNSF consist bound foi Tulsa, OK At Tulsa, railcar HTTX 93507 was interchanged to the

Stillwater Central Raihoad, for delivery to Oklahoma City, and to Boaidman's Spur Railcar

HTTX 93507 arn\cd in Oklahoma City on Saluidaj, August 16, 2(108. On Monday August

18, 2008, Brad l-lavs, the Slillwatci Cential Trammasiei, stated railcai H'l'I X 93507 should be

dehveied to Boardman's Spur on 1 uesda\. August 19,2008. On I uesda\, August 19,2008,

Mr Hays told Kessler that Stillwater Cential could not deliver railcar HTTX 93507 to

Boaidman's Spur due to the fact that BNSF had removed some of the tracks leading to

Board man's Spur

17 Railcar HTTX 93507 was consigned lo Kessler, care of Boardman's Spin See BNSF's

Exhibit 14, Straight Bill of Lading, Dated July 29, 2008 Kessler's locomotive was never

consigned lo Board in mi.

18 When, on Octobei 17, 2008, BNSF's Susan Odom contacted VIi Hagemann the Chief

Financial Officer of Boardman. and asked Mr I lagcmann "Does Boaidman still wish to have the

locomotive deh\eied to their facility," Mr Hagemann icplied, "Boardman has no need for a

locomotive " Since Kessler has nevei had a comcrsation with Mr Hagemann (Kebsler's sole

contact at Boardman was. with Mr Vlerrv, the Gcncial Managei), it is not surpnsmg that Mr



Hagemann lesponded as he did Mr Hagcmann. as the Chief hnanciul Olllcei. knew he had

ne\er ordcied a locomomc. and knew that Boaidman did not have a need lor a locomotive

Boaidman had no railcais that needed to he moved As General Manager, Mr Mciry had total

responsibiliu Ibi all aciivities occurring \Mthm the plant area of Boardman Mr Hagemann's

responsibility was to monitor Boardman"s finances, not to supervise activities on the plant floor

19 Mr Merry is lesponsible for transporting Board man's finished goods to Boardman's

customers Mi Mcrr> arranges with highly specialized motor carriers, to transport large (12'

diameter by 200' long) heavy (up to 100 ions) fabricated pressure vessels to distant (as fai away

as I os Angeles and Philadelphia) locations Mr Mcn\ indicated that it typicall\ costs as much as

$150,000 to transpoit via motor camer. one pressure vessel to Houston Boardman fabricates

and ships 101- \er> laige pressuie \essels a yeai, plus numerous smallei piessuic \esaels Because

of the abysmal rail service that BNSF offered in the past, Boardman stopped using rail service

As Mi Vlerrj clcaiK stated in his Vended Statement4 if reliable tail service were available,

Boardman would utilize it

BNSF'S FALSE AM) MISLEADING STATEMENTS

20 Kcsslcr's win bill was fraudulent: BNSF did not state in what way it felt that Kessler's

waybill was flaudulcnt BNSI7 pieparcd the waybill, not Kessler Kcsslei fully and truthfully

disclosed all pertinent information Origin, destination, shipper, consignee. t\pc of commodity

and total weight Kessler prepaid the freight charges Since all information piovidcd to BNSI7

was truthful, there is no ha*is for BNSF's statement that Kessler's wa>bill was fraudulent

21 Roanlman is it1 fusing to accept the shipment: Railcar HI IX 93507 was consigned to

Kessler, not Boardman The only paity with the legal light to accept. 01 icieci, uulcai H'l I X

93507, was kesslci At no time has Boardman e\ei refu&cd lo accept railcdi III IX Y35Q7 The

only statement olVcred by BNSK, is Mr Ilagemann's statement to Ms Odom "Boardman has no

need for a locomotive " Boardman having no need for a locomotive is not the equivalent of

^Boardman refuses to accept delivery of railcar I-ITTX 93507 " Kessler has requested that BNSF

deliver railcai H'l 1X 93507 to Boaidman's Spin, so that Kessler can offload his locomotive fiom

Sec Kcsslcr's C\hibu I ap-ended to Comment of hd\\ in Kessler filed August 4 2008 in t\'titutn ttj

for I bi'laratoiv Order S IB Finance Docket Mo 1^164 incorporated b\ reference herein



ihe railcar, than naiisporl the locomotive to Kessler's adjacent property Kessler has oflcied
to accept dehveiy adjacent to his pioperty. which is adjacent to the Chickasha Line at MP 541 95

22 The signatures on the affirmations were Forged by KifTin: The signatures that appear
on all of Kessler's pleadings arc Kessler's authored signatures

23 The shipment cannot he delivered :is consigned: BNSF has declared that dclivciing
railcar I-1TTX 93507 to Boardman's Spur would be unlawful, but cites no statute to substantiate
that declaration BNSF states that it will not deliver a tailcar onto a private siding unless there is
a current sidctiack agreement BNSF then states that the existence (or non-existence) of a
sidetrack agieement cannot be ascertained by B\SP pnoi to accepting a railcar for delivery, and
finther states that it is the burden of the shipper to vciify that a current sidetrack agreement exists,
but fails to indicate how a shipper is to verify that a cunent sidetrack agreement exists (BNSF
fails to explain how a shipper is to ascertain this information, particularly in light of BNSF s
statement that BNSF itself cannot ascertain whether a cunent sidetrack agieement exists ) Mr
Meiry informed Kesslei that Boardman had been paying a sidetrack agreement fee to BNSF
KcssliT had no way to \enr> whethei Boat Jinan's sidetrack agreement was cunent or not If
Bouidman's sidenack agieement is not current, B\SF has made no offer to leinstate the sidetiack
agieement Noi has BNSF offered to enter into a sidetiack agreement with Kessler even though
Kessler owns pioperu adjacent to BNSF's Chickasha Line, and has nude it known to BNSF that
Kessler desires rail semce at his properly Sidetrack agi cements are prepared by the lail earner,
then piesentcd to the shipper, not vice versa

24 Kessler's locomotive is nut unique: As discussed in 'ft8 and 9, Kessler s locomome is
quite unique It is geared down so that its top operating speed is 20 mph It has two Cummins
diesel engines in it It is in great operating condition To Kesslei's knowledge, no one in the
enlne Lnited States 01 Canada has a similai locomotive available foi sale 01 lease Since a
sunilai replacement locomotive is not available. Kesslef s locomotive would meet the standaid for
'uniqueness ' It is one of a kind It cannot be leadily ie placed for any amount ol money GE
stopped making this locomotive -If) \,eais ago

25 Kessler's harm is self-inflicted: Kessler justifiably relied upon, to Kcsslei's detriment.



BNSf's lepresentanons that BNSF was willing and able lo deliver railcar I-1TTX 93507 from

Wilson, Aikansus to Boaidnun's Spur in Oklahoma Cit> Billed on BNSF's representations.

Kcsslcr justifiably agreed to lease the locomotive, pay the consideiable expense of having the

locomotive placed on and secured to lailcai HTTX 93507, and prepaid the consideiable

transportation expense of 54,403 00 to BNSF Two days after railcar I IT'I X 93507 was

delivered to Oklahoma City, Biad Hays told Kessler that railcar IITTX 93507 would be delivered

to Boardman's Spur on the following da> It was not until the day of deliver) thai BNSI

informed Kessler that BNSF would not deliver railcar 1-11TX 93507 lo Boaidman's Spin 1 he

poiiion of the Chickasha Line that serves Uoardman's Spin was not, nor is it piesentlv,

embargoed How BNSF can state with a stiaight face that Kessler is to blame for BNSf's failure

to deliver railcai HTTX 93507 to Boardman's Spur, eludes Kessler

26 Kessler does nol have title to the locomotive: As staled previously. Kcsslei has a

leasehold interest in the locomome. and has the exclusive iiglu to possess and use ihe

locomotive The locomotive is 'Kessler's locomotive,' to the same degiee that the Boeing 757's

that Southwest Airlines leases from General Electric, belong to Southwest An lines, and 10 the

same degree that the locomotives that BNSh leases, belong to BNSF

21 The 1-40 highway tra\crsing Oklahoma City "poses an imminent and serious safet)

ha'/ard for the traveling public:' In a pleading filed by Ontrac on February 9, 2009 in HNS/'

Ktii/Miiy ('tun/Him -Peiintmfui Occ/wcinn\ Oit/ct, STB Finance Docket No 35104, Ontrac

appended as its Fxhibit 1, which is mcoipoiated hv reference herein as if fullv icpioduced herein,

a copy of a news article that appealed in the Octobei 10, 2008 edition of the / Wi ('tfrnnwiuitl

•VLMI s In this iieus aiticlc, Oklahoma Transportation Directoi Gar) Ridlc\ \\a:> asked if the I-10

would last until 2012 Mr Ridley was quoted as saying "'If we felt Iheie was anything wrong

that \\ould cause us concern, \\e \\ould close it. and \\e wouldn't think twice about it " Mi

Ridley, as Oklahoma's I umsporration Dnector, is in a position to know if the 1-40 highway

traversing Oklahoma City 'poses an imminent and serious safety hazard for the traveling public '

Mi Ridley has unequivocal!) slated, there is nothing wrong with the 1-40 highway" that \\ould

cause us concern " If ilieie is nothing wrong "that would cause us concern," then the 1-40

highway obviousK docs not 'pose an imminent and serious safety hazard for the traveling public '

28 Kailcar II l'\ 93507 cannot be dehveied to a location adjacent (o Kcsslei's property

at Ml* 541.95: BNSF has rcpiescnted that lail cameis aie somehow prohibited from deli\enng



rail cars adjacent to a shipper's propem I lisioncally, rail earners provided rail service to all

adjacent landowners desiring rail service Small platforms were built adjacent to a rail carrier's

line Local farmers would place their milk or other goods on the platform The local tram would

stop at all platforms that had goods silling on them, then load the goods into an available railcar

Empty milk cans would be deposited on the platforms, to be retrieved and refilled by the local

farmer Ramps were built, to facilitate loading livestock onto cattle cars Spotting railcar l-l'l TX

93507 on the Chickasha Line in the vicinity of MP 541 95, would not create any type of hazard

for BNSF, since the Line no longer is used for overhead traffic Were BNSF to place railcar

H'lTX 93507 adjacent to Kessler's property, Kesslcr would hire two cranes, position them near

the railcar, lift the locomotive from the railcar, then swing the locomotive onto Kessler's adjacent

property The whole operation \\ould take less than an hour (It only took 20 minutes to load

the locomome onto the railcar)

29 Blue carded locomotive: Mr Funderburk is a certified FRA locomotive inspector He

represented to \1r Riffin that the locomotive was ''blue-caided '" Mr Riffin, in reliance upon Mr

Funderburk's representation, represented to Kesslcr that the locomotive was "blue-carded"' Mr

Riftin inspected the wheels on the locomotive on July 17, 2008 The wheels appeared to be "in

gage " Mr Robert Fuller is not a certified FRA locomotive inspector, while Mr Funderburk is

Mr funderburk's representation that the locomotive has been 4blue-caided' by Mr Funderburk,

would be far more credible than Mr Fuller's unsubstantiated statement that the wheels were too

*out-of-gauge' to blue-card the locomotive

Mr. Kiffin

30 Kessler has known Mr Riffin for several years Some years ago, it was suggested to

Kessler that if he wanted to leain how to presei ve a rail corridor that might be abandoned, he

should lead some of Mi Rifrin's filings, particularly those associated with the Cockeysvillc

Industrial Track in Cockeysvillc, Maryland, See Noifolk SRy Co Abandonment Exemption

In Baltimore Co, MD, STB Docket No AB-290 (Sub-No 237X). Noifolk Stwdieni ftaihmy

(. 'om/xiiiy Ahcimlonmcnl liwnipiioH Noifolk ami I iigitna /haUi, I A. STB Docket \o AB-

290 (Sub-No 293). and Kan\a\ Cny Sonthw n Raihva\ Ctwtfxaiy - Abamhnmtfiii Lwmption -

IHK in IVtiuen County. A-/.V, STB Docket No All-103 (Sub-No 2IX) Kessler read Mr

Riffin's pleadings, then began to emulate what Mr Riffin did When Kessler needed / needs legal

advice, he has three attorneys he can consult Micheal Salem, an Oklahoma attorney, Fntz Kahn.

10



a raihoad attorney, who has filed a number of pleadings tor Kessler and tor others opposing

BNSF's proposed abandonment of the Chickasha Line, and Tom McFarland, another railroad

attorney who is the attorney of record for John Kessler. Edwin Kesslcr's brother, and who has

also filed a pleading opposing BNSF's proposed abandonment of the Chickasha Line In

conversations with Mr Riftin, he has stated on numerous occasions that he can not provide legal

advice to Kessler noi represent him

CONCLUSIONS

31 In previous filings, BNSF has made several false and misleading statements to the STB

Misrepresentations continue in BNSF's reply

32 BNSF has a common earner obligation to piovide rail service on the Chickasha Line

Kessler made a reasonable demand for service, which BNSF agreed to provide, and for which

BNSF was compensated

33 The Line serving Doaidnian's Spur and Keller's property, has not been embargoed

34 BNSF has represented to the S1B that BNSF has removed some of the track matenal

leading to Boardman's Spur, and has represented to the STB that BNSF uould replace that track

material if BNSF's did not receive abandonment authority pursuant to BNSF's Abandonment

Exemption BNSF did not receive abandonment authoiity BNSF no\\ refuse* to icplace the

track material it repiescnred to the STB that it would replace

35 BNSF did not contact the consignee, Eduin Kessler. as required by 49 CFR 103^ 1.

Appendix B, Sec 2fb)

36 Kessler. the consignee, has never refused clelivciy of i alienr IITTX 93507, and

demands that BNSF actually deliver nnlcar II'ITX 93507 to cither Roarilinan's Spur, or to

a locution adjacent to Kcssk'r's properly near VIP 541.95.

37 BNSF's rcpiesentation that it would be 'unlawful' for BNSF to deliver railcar 1-1TTX

93507 to either Bonidman's Spur or to a location adjacent to Kesslei's pioperty at MP 541 95. is



unsupported by any reference 10 an) siatuie or iu!e, and is false

38 WHEREFORL. Kessler would iciteiate his iequest for injuncuve relief, to wit Lnjom

BNSF (I) from icfubing to dchvei unilcai HTTX 93507 to either the Boaidman Spur at MP

54 1 75, or to a point on the Cluckasha I me adjacent 10 propeily Ke»slei owns, neai MP 54 1 95.

(2) to enjoin BNSF from charging Kesslei demunage, siorage or am other charges associated

with BNSF's failuic 10 deliver railcar 111 FX 93507 to Kesslei on or befoie August 19, 2008, (3)

to enjoin BNSF fiom auctioning the locomotive that is on uiilcar HTTX 9*5507, ami (4) to enjoin

BNSF from refusing to pa> to Keller $50 00 pei day for each day since August 20, 2008, BNSF

has deprived Kessler from the use of said locomotive

39 And for such other and fuither ichef as would be appropriate

40 1, Edwin Kessler, declaie under penally of perjury that the foregoing is true and coriect to

the best of my knowledge and belief Fuither, I ccitity that I am qualified and authonzed to file

the above pleading

Executed on \laich II 2009 Rcspccifull\ submitted,'

Ldwm Kessler

CERTIFICA1 E OF SERVICE:

1 hereby certify that on this 1 1'1' day of M<nch, 2009 a copy of the foiegomg Response of
Edwin Kesslei was mailed via fust class postage, postage piepaid. to Kai l Moiell, Ball Jamk Ste
225. 1455 F St N\V, Washington, D C 20005, counsel foi BNSI Railway Company

Ldwm Kessler
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